Illegal US. Entry Indictment - 
inst May cello Dismissed . 

Expiration of Statute of 1 
Limitations Cited 



. An indictment charging Carlos 
Marcello with being in the 
United States illegally was dis- ] 
missed Wednesday by Federal 
District Judge Lansing L. 
Mitchell. 

The court upheld a contention 
by Jack Wasserman, Marcello’s 
Washington attorney, that the 
five-year statute of limitations 
had expired on the charge that 
; Marcello was deported to Guate- 
mala on April 4, 1961, and that 
after his deportation he did not 
apply to the attorney general 
for readmission but was “found” 
here on June 17, 1970. . 

A prior indictment which 
was returned June 6, 1961, aft- 
er Marcello sneaked back into 
the country from Guatemala, 
was dismissed by the govern- 
ment in 1965. 

Judge Mitchell held that the 
words of the law under which 
Marcello was charged with il- 
legal presence “and at ,any time 
found” mean when an alien is 
first found in the country, and 
this was on June 5, 1961, when 
Marcello surrendered to immi- 
gration officials after his re- 
turn from Guatemala. 

APPEAL PLANNED 
Government attorneys argued 
that the law covers a continu- 
ing offense and that Marcello 
could have been charged with 
illegal presence on any day aft- 
er his re-entry in 1961. 

U.S. Atty. Gerald J. Galling- 
house announced after Judge 
Mitchell ruled that the govern- 
ment will appeal to the U.S 
Fifth Circuit Court of Appeals 
Judge Mitchell ruled on Was- 
serman’s first contention before 
taking up 17 other technical 
motions which had been filed 
on Marcello’s behalf. 

Marcello’s attorney argued 

Cont. in Sec. 1, Page 19, Col. 1 
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at the outset that the indict- 
ment for illegal presence con- 
stituted double jeopardy in 
that it was substantially the 
same charge as that contained 
in the 1961 indictment. 
Wasserman claimed that the 
government returned th e new 
indictment using the word 
“found” in the United States 
only to avoid being required to 
prove Marcello’s point of re- 
entry. 

CITES DOCUMENT 
He argued that when the stat- 
ute. under which Marcello was 
indicted was passed, Congress 
did not intend that every day 
that an alien was in the United 
States illegally would be a sep- 
arate: crime. 

Marcello’s attorney also 
charged that the first indictment 
against Marcello, charging il- 
legal re-entry, was dismissed 
because the government wanted 
to avoid embarrassment. 

Wasserman said that “ a lot 
of dirty linen” would be in- 
volved. He said that it would 
have been shown that at the 
time Marcello was deported to 
Guatemala the attorney gen- 
eral (Robert F. Kennedy) and 
the commissioner of immigra- 
tion knew that a Guatemalan 
birth certificate was false. 

. He said that the government 
dropped the 1961 indictment “be- 
cause they had tried Marcello 
on their two best charges in 
1961, and had been licked.” 
QUESTIONED BY JUDGE 
These were charges of con- 
spiracy in connection with the 
obtaining of the Guatemalan 
birth certificate, and tampering 
with the jury which tried him on 
the conspiracy charge. Marcello 
was acquitted on both charges. 

Gallinghouse argued that the 
law says that any day Mar- 
cello happened to be in the coun- 
try since 1961, constitutes an of- 
fense. He quoted from the sec- 
tion of the law under which the 
indictment was drawn: 

Any alien who is deported 
and is at any time found in the 
United States unless the at- 
torney general has expressly 
consented to his readmission is 
guilty of a felony' ...” 

Judge Mitchell then asked 
Do. you think that every day 
Marcello is in the country since 
1961, the government can bring 
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an indictment against himY it 
that were true and he was tried 
and found guilty on each count 
he could be sentenced to more 
than 3000 years in jail. Not 
even Methuselah lived that 
long.” si, 

ADMISSION MADE 

The indictment charging ille- 
gal presence specified that Mar- 
cello was “found” in the Unit- 
ed States on June 17, 1970. 

Eric Gisleson, another gov- 
ernment atomey, claimed that 
the charge constituted a con- 
tinuing offense and the Mar- 
cello could be prosecuted at any 
time he was found in the coun- 
try. . 

Judge Mitchell commented 
that the government and the 
court were aware of Marcello’s ; 
presence in the country from ‘ 
his re-entry in 1961 until the • 
present. 

“I admit this is a highly 
unique case,” Gisleson said, 
“but the facts here fit the law 
and we feel we have a valid 
case.” : 

Judge Mitchell then comment- 
ed that in his opinion public 
sympathy has turned toward 
Marcello because “he has been 
harassed for so long by so 
many legal cases.” 

Marcello is now fighting in 
the U.S. Supreme Court a con- 
viction and two-year sentence 
for taking a punch at an agent 
of the Federal Bureau of In- 
vestigation. 

The high court is scheduled to 
hear his plea for a new trial 
on Oct. 5. 




Marcello at Court with Son and Attorneys 



ARRIVING at the federal court of Judge (left), and two attorn7ys.° At%i J gVir?ttoraey- 
Lansing L. Mitchell Wednesday are rackets Michael Maroun. Second from right is at- 
figure Carlos Marcello and his son, Joseph torney Jack Washerman. 



